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INTRODUCTION

1.1
LAND COMPENSATION POLICY
Uganda has since 2001 been preparing a Land Sector Strategic Plan (LSSP) during which it was identified as an urgent need to prepare a LAND POLICY for the country. The land policy would be a systematic framework for addressing the role of Land in national development, land ownership, distribution, utilisation, alienating, management and control.

The process for formulating the National Land Policy has already started. This paper it is hoped will be a useful tool in that process and will positively influence the final out come. However, this paper deals specifically with land compensation. There has never been a land compensation policy in Uganda. Policies that relate to land compensation are scattered in various instruments and papers, in Government institutions and departments, which exercise varying responsibilities over land use and management, with many conflicting and others overlapping, all of which follow no clear policy or guideline.

It is hoped that this paper will help stream line these issues even if the land policy is not passed. It is envisaged that decision-makers will find this paper a useful guide in matters relating to land and compensation.

1.2 OBJECTIVES

The specific objective is to prepare a concept paper on land compensation policy in Uganda as part of the overall consultative process in the formulation and development of the National Land Policy. Therefore without prejudice to the generality of the aforegoing the specific objectives include but are not limited to the following: -

· To undertake a study of the land compensation policy in Uganda and to identify any shortcomings, gaps overlaps injustices and inconsistencies past and present.

· To carry out consultations with relevant stakeholders including Government departments, statutory or constitutional authorities, local Governments, civil society and professional bodies on land compensation issues.

· To use the information obtained from the above consultations and from other stakeholders to light the present strengths and weaknesses in the law, policies practice and approach.

· In the light of the above to formulate a concept paper containing issues that must be addressed, providing suggestions and solutions to be incorporated in the National Land Policy.

· To present the draft concept paper at a regional symposium at Arusha, Tanzania and to share the findings with wider interest groups.

1.3 APPROACH

Research is mostly through information and data gathering of desk research, interviews, discussions with central or local Government officials, affected person, civil society groups and other stakeholders.

1.4 OUTPUT

The principle output of the paper is to raise issues and concerns of the people of Uganda on the current land compensation practice. Then make suggestions and recommendations that would be incorporated into the National Land and Land Compensation Policy.

2.0 GENERAL BACKGROUND

Land is estimated at 197097 km2 about 83% of Uganda’s total surface area of about 241547 km2 the remainder being covered by water bodies. Land is by far the most important natural resource in Uganda, supporting the livelihood of about 90% of the population directly
.

The largest percentage of the land area about 43.7% is under woodland, bush land and grassland. 49% of the land is arable land with 34.7% under small-scale subsistence farming.

Land is the basic resource for agriculture, which contributes 43% of the gross domestic product and generates out 70% of foreign exchange earnings. Land provides household food security, supports agro-industrial base and in all employs upto 83% of the adult population in Uganda3. By 1998 the Government projected that the country’s cultivated area would increase from 5.3 million hectares of 76.9 million by end of 2002.4
Uganda is not a homogeneous state populated by one group of people but rather by as many as 565 different ethic groups occupying different places in the country. The majority of which have lived in these same places for hundreds of years. The areas that are naturally endowed with good soils, good rainfall have naturally been more densely populated. These are areas around the lake Victoria, but the other densely populated areas are found around volcanic areas of Mt. Elgon, Bushenyi/Kasese to the West, Kisolo, and Kabale to the Southeast. These areas because of high altitude and therefore lower temperatures are not favourable for breeding of mosquitoes that carry the deadly malaria. The results of these factors and others are that they have high population densities. 

The favourable climates mentioned above also favour high vegetation growth. In the result that most of the tropical forests are found in these areas. They also support wildlife and as such parts of the areas are gazzetted wildlife reserves or National Parks. This scenario has created a number of problems. There is high population density resulting into land fragmentation and degradation. There is pressure on Natural resources forests/wildlife as a result of population growth and as such the people in these areas have tended to encroach into the protected areas.

Uganda still on average has surplus arable areas. However the surplus arable areas in places such as Masindi, Kibale, Kiboga – in former Bunyoro Kingdom which was depopulated at the end of the last century by anti colonial wars, slave trade and harsh post colonial policies are far from the ethic areas of high population. Most people find it difficult to move away from their tribal areas. When they do they are not always welcome and conflict has more often then not ensued. 

Between 1971 and 1986 the country suffered economic decline as a result of political turmoil. Breakdown of law and order resulted into mismanagement of natural resources especially protected areas. The population around these areas occupied and degraded them. Many people erected permanent or semi-permanent structures and settlements in game reserves, forest reserves and even national parks.

This trend has been reversed since 1986. Measures have since been put in place to better manage the environment and natural resources. In the result most of the encroachers on game/forest reserves and national parks have been evicted. Some have been compensated others have not.

The compensation mechanism has been unplanned and un co-ordinated resulting into conflict and injustice. This paper is an effort to find a lasting solution to the problem of land compensation through formulation of a land compensation policy that would be incorporated into the National Land Policy.

2.1 LAND TENURE SYSTEM

Land Tenure refers to the manner in which land is owned, occupied, used and disposed of in a community. In simple terms it is just land ownership.

The current land tenure system in Uganda is at variance with what goes on in practice and what is legally binding.

Article 237 of the Uganda Constitution provides; - 

“Land in Uganda belongs to the citizen of Uganda and shall vest in them in accordance with the land tenure system provided for in this Constitution”.6
The Constitution provides in article 237(3) the land tenure system as being the following;

i) Customary

ii) Freehold

iii) Mailo

iv) Leasehold

Article 238(1) of the Constitution established Uganda Land Commission as

“a body corporate with responsibility of holding and managing any land in Uganda vested in or acquired by the Government.”

The rest of the land in Uganda, which was not owned by any body, is vested into District Land Boards, which hold and allocate it to applicants in accordance with the law. 

Land Tenure is the single most important legal aspect that impacts on land management. Tenure determines use and management of the land occupied. To understand the current land tenure system one needs to be familiar with the history of Uganda’s land law and land tenure policy, which has a long and turbulent history. Prior to 1975, there were four major land tenure systems.

a) The mailo tenure

b) The freehold tenure

c) The leasehold tenure

d) Customary tenure

These four land tenure systems have continued to be recognised by Article 237(3) of the Uganda Constitution. They are briefly described below.

2.1.1 Mailo Tenure

The mailo tenure is a system of landholding, which was introduced by the 1900 Buganda Agreement and improved upon by the land law of 1908. The title here is vested in the mailo interest holder. He is free to sell his interest on or give it way or pass it to his heirs on death, only he may grant or refuse a tenancy but once the tenancy has been granted the owners, power of eviction is severely curtailed and his own right to resume the land for his own use is similarly limited.

The tenant on mailo land has a right to remain on the land so long as he cultivates it properly. The rent he pays is controlled by statute at a very low level and is his protection from arbitrary eviction. He holds only user rights which may not be transferred or sublet but it is inheritable and this gives him virtual permanence of occupation. This kind of arrangement is problematic in that for example under the Land Reform Decree7 the landlord was required to give a tenant only ninety days notice before eviction8. The customary tenant therefore had nothing to induce him to plant crops that would last a longer period secondly because of the limited interest of the customary tenant on the land he had no incentive to put the land to better use in terms of good agricultural practices, soil conservation, soil erosion control, planting of trees and preventing over utilisation. Pastrolists occupying land under customary tenure land no reason to invest in land.

2.1.2 The Freehold Tenure

Freehold tenure means absolute ownership of land. Outside Buganda freeholds were first allocated in Toro in 1900 under the 1900 Toro Agreement where 255 square miles were allocated to private individuals and in Ankole under the Ankole Agreement of 1901. This tenure is limited to citizens of Uganda only.9
2.1.3 The Leasehold Tenure

This is a system underwhich a tenant holds an estate less than a freehold, for example for a period of 99 years rent is always payable and the owner has the power to determine the lease if the tenant does not fulfil the conditions of the grant. Religious institutions such as churches and other institutions as schools were granted longer leases of up to 199 years.

2.1.4 Customary Tenure

This is the most widespread tenure system in the country. It identifies 2 types of property holdings, thus the permanent holdings and other communal with fluid access to holdings in use.

· Specific Permanent Holdings

Each family has its own specific piece of land where it lives and practices agriculture. The Head of the household, who in most cases is a male, decides on the use and transferability of the land. New generations gain access to the land through inheritance.

Most of the land held under the public lands Act of 1969, which had not been delineated, either as freehold or leasehold is held under customary law. Customary tenure is a system of land holding governed and regulated by customary principles and in the majority of cases sanctioned by customary authorities council of elders village chief and head men, under this the owner has user rights. He may be an individual or a community, in the later case, the land is then said to be held on a communal basis.

2.2 HISTORY OF LAND TENURE

Under article 15 of the Buganda Agreement of 1900, about 9950 square miles of land in Buganda was granted to the Kabaka, Ragents, colonial chiefs, member of the Buganda Royal family and about 1000 other colonial collaborators most of whom had assisted the British colonialists in fighting and defeating Omukama Kabalega of Bunyoro. This was indeed very ironical because all the land in Buganda
was owned by the Kabaka in trust for all his people, how then could an Englishman grant the Kabaka Land, which he already owned?

A part from being a factor of production land is of great cultural significance in Buganda since its people trace their ancestry from it. Terms like “etaka” – land, Abataka -clan leaders and ‘Ssabataka’ the head of all Abataka who is the Kabaka or King of Buganda are all derived from land.” 10
The Buganda clan leaders also hold land in trust for clan members – Each clan traces its origin from a specific land or part of Buganda. Each family or group of related families’ own communal land as burial grounds known as Ebigya. This land is considered sacred and usually has a caretaker. Suffice it to mention that other natural resources such as forests, rivers, swamps wetlands, open water sources, under ground water minerals and salts were all commonly owned, individual ownership only restricted to use.

The colonial land tenure system brought with it several problems. Private ownership of land was unknown and the new land law imposed land use tax in form of rent (Busulu) and tribute (Envujjo) Hundreds of thousands of people found themselves as ‘tenants’ on their own land now belonging absentee landlords. Although the Busulu and Envujjo law of 1928 tried to regularize this land tenure system and to create some security of tenure for the Bibanja holders -tenants the basic problems remained.

The second major problem was that under the Buganda agreement three large counties of Bunyoro – Bugangaizi, Bugahya and Buyaga had been annexed to Buganda after the defeat of Kabalega by the British colonialists. Land on which Banyoro people lived and considered their own had on paper been transferred to Buganda, as Baganda Chiefs and other collaborators had been granted mailo titles over the land. The Baganda landowner never in reality had any attachment to this land it was not their land it was not Bugandas either. The Banyoro on the other hand always considered it their land the law and politics not withstanding.

The colonial Government also introduced leasehold and freehold land tenure systems. The Governor had powers under the crown land ordinance of 1903 to make grants in leasehold and freehold as all the rest of land and all other natural resources had been vested into Her Majesty’s Colonial Government. This remained so until the 1962 independence Constitution, which vested land in the kingdoms and district Land boards.

In the post colonial Uganda, the 1969, Public Lands Act, which incorporated some of the provisions of the crown lands ordinance of 1903, carried forward the laters development conditions. The land Reform Decree, 197511, enacted during Amin’s military regime, was the first major Post-colonial legislation aimed at reforming Uganda’s land tenure system. The Decree was enacted without any Public debate or even prior warning. Most people had of the decree for the first time when it was read over the radio.

The decree abolished freehold and mailo tenure and converted these into leases of 99 years for individuals and leases of 199 years for Public bodies, religious organisations and other charitable organisations12. Although the Decree saved customary tenure it reduced it to a tenancy by sufferance and gave the land commission powers to lease such land to any person. Occupants on mailo and freehold land were also converted into customary tenants and excused from payment of Busulu and Envujjo. Their tenure was however held at sufferance.

The Decree generated confusion and apprehension throughout the country. The Decree was intended to strengthen the central Government’s control over land. In this quest it failed miserably and it remained a law in the books, as most of its provisions were never implemented until the Land Act of 1998 formally repealed it. The 1998 Land Act was intended to operationalise the entire 1995 Constitutional reforms and provisions relating to land. The basic principle underlying the Land Bill which became the Land Act in 1998 is that a good land tenure system should support agricultural development, and overall economic development through the functioning of a land market which permits those who have rights in land to voluntarily sell their land and for producers and investors to gain access to land13.

The Land Act was formulated bearing in mind that a good land policy should not force people off the land and that a good land tenure system should protect individual rights on the land and ensure social justice as enshrined in the 1995 constitution.

As seen above, the land Act was intended to provide security of tenure to all land users. Ironically the law gives with one hand and takes with another hence the doctrine of “Eminent Domain “ or compulsory acquisation of land by Government. The 1995 Constitution protects individual rights to property in Article 26(1), which states clearly that;

“Every person has a right to own property either individually or in association with others.”

Article 26(2) offers protection from deprivation of property and prohibits the Government from compulsorily depriving any person of his property or right to possession unless three conditions are satisfied.

First, the taking of possession or acquisation of property must be necessary for public use or in the interest of defence, public safety, public order, public morality or public health14, and

Secondly, the compulsory taking of possession or acquisation of property must be made under a law which provides for prompt payment of fair and adequate compensation, prior to the taking of possession or acquisation of property;15 and

Thirdly, the law must provide for a right of access to a court of law by any person who has an interest or a right over the property.16
However, Article 273(2)(a) of the same Constitution empowers the Government to compulsorily acquire land although this power is subjected to Article 26 of the Constitution that the taking of possession or acquisation of property must be necessary for public use or in the interest of defence, public safety, public order, public morality and public health. The reality of these conditions and especially the one related to adequate compensation is yet to be realised, in light of the recent cabinet proposals to the constitutional review commission that the Government should be allowed to compulsorily acquire land or property belonging to individuals without immediate compensation as required by the law17. 

2.3 PROBLEMS OF LAND TENURE

As already seen above, the customary land tenure system is inclusive of the tenancy under the Mailo tenure system. 

· The people who have capital to establish large-scale agriculture are unable to do so because of the entrenched system of customary tenure yet, the land tenure system should contribute to economic development of agriculture and the nation. 

· The land tenure system is linked to economic and industrial development. But cannot this be realized when the land tenure system is such that non-citizens, who are engaged in expanding the industrial and non-farm economy, are prohibited by the law from owning Freehold land. 

· The Government is unable to provide land to foreign investors for large-scale agriculture or for industrial development, as it owns very little land. Most of the land controlled by Government is under protected areas, National Parks, forest and wildlife reserves, which it holds in trust for the people.

WILDLIFE RESOURCES

Uganda is rich in wildlife resources, which occur in both protected and private or public ungazetted public land. There are four types of wildlife protected areas namely, national parks, wildlife reserves, wildlife sanctuaries, and community wildlife areas. The National parks cover 4.6% of the total area of the country. Wildlife reserves cover 3.6%, wildlife sanctuaries 0.35%, and community wildlife areas 11.4%.  Most of Uganda’s National parks are adjacent to high-density settlements, which exert considerable pressure on the park resources. Poaching activities have rendered some animal species extinct.

Categories of Protected Areas

National Parks

Objectives: 
NPs are areas of national importance for nature and landscape conservation and natural heritage preservation. They should be ecologically viable units.

Permitted Activities:

Viewing and scientific research. Hunting of wildlife and disturbance of vegetation prohibited. Harvesting/ removal of approved resources may be authorised in designated areas.

Wildlife Reserves (Formerly Game Reserves)

Objectives:  
WRs are areas of importance for wildlife conservation, utilisation and management. They should be of sufficient size for management of wildlife populations. They may also serve as buffer zones to NP>

Permitted Activities:

Wildlife conservation, recreation, scenic viewing, consumptive utilisation (including sport hunting), scientific research.

Wildlife Sanctuaries (formerly Animal sanctuaries)

Objectives: 
WSs are areas of varying size, designated for specific bio-diversity conservation purposes, including the preservation of a critical species.

Permitted Activities:

Recreation, scenic viewing, scientific research. Hunting of animals and destruction of critical habitats are prohibited.

Community Wildlife Area (formerly Controlled Hunting Areas)

Objectives:
CWAS are wildlife conservation areas that re jointly managed with the communities in the area which may directly benefit through tourism, sustainable utilisation of wildlife, etc.

Permitted Activities:

Tourism, wildlife consumptive utilisation, commercial and sport hunting, and various mixed land use practices, grazing  and agricultural activities are allowed where appropriate.

 Source: Ministry of Tourism, Wildlife and Antiquities (1996): A Draft Organizational and Policy outline, MTWA(1996).

Below are tables showing the various wildlife resources in Uganda.

NATIONAL PARKS OF UGANDA, 1996

	NATIONAL PARK
	DISTRICT
	AREAS (Sq. km)
	YEAR OF GAZETTEMENT

	Murchison Falls
	Gulu/ Masindi /Apac
	3860
	1952

	Queen Elizabeth
	Kasese/Bushenyi/Rukungiri
	1978
	1952

	Kidepo Valley
	Kotido
	1442
	1962

	Lake Mburo
	Mbarara
	365
	1982

	Bwindi Impenetrable
	Kabale/Kisoro/Rukungiri
	331
	1991

	Mgahinga Gorilla
	Kisoro
	25
	1991

	Rwenzori Mountains
	Kasese
	996
	1991

	Mountain Elgon
	Mbale
	1172
	1993

	Kibale
	Kabarole
	766
	1993

	Semliki
	Bundibugyo
	220
	1993

	TOTAL
	
	11,155
	

	
	
	
	


Source: MTWA Report, 1994: Restructuring of Uganda National Parks and Game Departments draft organisational and policy outline.

Wildlife Reserves, 1996

	Wildlife Reserve
	District
	Area (Sq. km.)
	Year of Gazettement

	Kigezi
	Rukungiri
	328
	1952

	Toro
	Bundibugyo
	549
	1959

	Katonga
	Kabarole
	207
	1964

	Karuma
	Masindi
	713
	1964

	Pian-Upe
	Moroto
	2287
	1964

	Bokora
	Moroto
	2034
	1964

	Matheniko
	Moroto/Kotido
	1587
	1964

	Ajai
	Arua
	156
	1965

	Kyambura
	Bushenyi
	155
	1965

	Bugungu
	Masindi
	748
	1968

	TOTAL
	
	8,764
	


Source: MTWA, 1996: Restructuring of Uganda National Parks and Game Departments draft organisational and Policy outline.

Wildlife Sanctuaries, 1996

	Wildlife  Sanctuary


	District
	Area(sq.km)
	Year of Gazettement

	Mountain Kei
	Moyo


	532
	-

	Otze
	Moyo


	204
	-

	Entebbe
	Mpigi


	51
	1951

	Jinja
	Jinja


	32
	1953

	Dufule
	Moyo


	10
	1959

	Kazinga
	Kasese/Bushenyi


	23
	1959

	Malawi
	Tororo


	7
	1962

	Total
	
	850


	


Source: MTWA, 1996: Restructuring of Uganda National Parks and Game Departments draft organizational and policy outline.

  Community Wildlife areas, 1996

	Community Wildlife Areas
	Area (sq.km) of CWA
	District
	Population of District
	Year of Gazettement

	Napak
	225
	Moroto
	174,417
	

	East Teso
	504
	Soroti
	430,390


	

	North Karamoja
	10,793
	Kotido/ Moroto
	370,423
	1963

	South Karamoja
	7988
	Moroto
	174,417
	1963

	Sebei
	1323
	Kapchorwa
	116,702
	1963



	West Madi
	821
	Moyo
	175,645
	1963



	East Madi
	1752
	Moyo
	175,645
	1963



	Lipan
	900
	Kitgum
	357,184
	1963



	Karum Falls
	241
	Masindi
	260,796
	1963



	Kaiso
	227
	Hoima
	197,851
	1963



	Buhuka
	18
	Kibale/ Hoima
	418,112
	1963



	Semiliki Flats
	504
	Bundibugyo
	116,566
	1963



	Katonga
	2299
	Kabarole
	746,800
	1963



	Total
	27,605
	
	
	


Source: UWA (1996): Draft organizational and Policy outline.

Major forest lands degazetted for settlement and other activities

	Reserve
	Allocated Area (ha)
	Recipient

	Agoro Agu
	23,585
	Individuals

	Bukaleba
	4,686
	MAAIF

	Echuya
	300
	MAAIF

	Era
	400
	Individuals

	Mt.Kei
	4,000
	Individuals

	Mt. Elgon
	6,000
	(Ndorobo tribe)


Source: UNEP (1988) Strategic Resources Planning in Uganda: Natural Resources and Environment in Uganda: Strategies for Environmental Management, Vol.3.

3.0
COMPULSORY ACQUISITION OF LAND

The principle of eminent domain (compulsory acquisation of land) allows Governments to lawfully acquire land for public purposes. It is based on the philosophy that under certain circumstances individual rights may be sacrificed for the general good18. The principle advances the fact that individual landowners should not stand in the way of the greater good for the whole community. The real test for this principle is that the purpose for which private land is acquired must be an “Over-riding Public benefit.”19 provided that the individual is adequately compensated and the power used fairly. Compulsory acquisition of property is not generally objectionable on human rights grounds. It is debatable whether in view of article 237(1) the principle of Eminent domain applies in Uganda.

The original intention of the concept of compulsory acquisition of land was to prevent owners of land from holding out for inordinately high prices when the property was needed for particular “Public Purposes”.

S.2 (1) of the land Acquisation Act provides that the minister is empowered to acquire any land if he is satisfied that the land is required for “Public Purpose”. The Act makes provision for payment of compensation to any person whose interest in land is extinguished as a result. Any person aggrieved by the Minister’s decision or by the compensation paid may appeal to the High Court.

On the face of it the Minister determines whether the acquisation of particular land is required or is necessary for a public purpose or one of the several purposes mentioned in Article 26(2) of the Constitution. However, if an aggrieved person appeals, the court determines whether the acquisition is indeed necessary for that particular purpose. In addition to its power under the land acquisition Act, the Government may acquire land compulsorily under the Land Act. 

Section 43 of the Act provides that the Government or local Government may acquire land in accordance with the provisions of article 26 and 237(2) of the 1995 constitution. However there is no provision in the land Act that expressly requires the Government to make prompt and adequate payment to persons whose land is compulsorily acquired.

The Act gives the District Land Tribunal jurisdiction to determine any disputes relating to the amount of compensation to be paid for land acquired under this provision20. This means that the District Land Tribunal has no jurisdiction to determine disputes relating to for example whether the purpose for which the land is purportedly acquired is necessary for public purposes. Its main duty is limited to disputes arising from compensation. 

THE PRINCIPLE OF FAIR, ADEQUATE AND PROMPT COMPENSATION.

 Meaning of Compensation

Lord Dunedin defined compensation in the case of Great Western Rly Co. -v- Helps21 in the following words;

“ Compensation which is directed to be paid by the employer to a workman who is injured by accident arising out of and in the course of his employment under S.1 of the Workmen’s Compensation Act [1906] (repealed) has its natural meaning – that is to say something that is to be paid which makes up for the loss that the man has sustained”. (emphasis added)

In Australia compensation was defined by Dixon J in the case of Nelungaloo Pty Ltd. –vs- Commonwealth22 in the following words;

“Compensation is a very well understood expression. It is true that its meaning has been developed in relation to compulsory acquisition of land. But the purpose of compensation is the same, whether the property taken is real or personal. It is to place in the hands of the owner expropriated the full money equivalent of the thing which he has been deprived. Compensation prima facie means recompense for loss and when an owner is to receive compensation for being deprived of real or personal property his pecuniary loss must be ascertained by determining the value the property taken from him. As the object is to find the money equivalent for the loss or, in otherwords, the pecuniary value to the owner contained in the assets, it cannot be less than money value into which he might have converted his property had the law not deprived him of it. You do not give him any enhanced value that may attach to his property because it has been compulsorily acquired by the governmental authority for its purpose…

Equally you exclude any diminution of the value arising from the same cause. The hypothesis upon which the inquiry into value must proceed is that the owner had not been deprived by the exercise of compulsory powers of his ownership and of his consequent rights of disposition existing under the general law at the time of acquisition”
During the constitutional making process of 1995, the delegates found that many people felt that payment of compensation to persons deprived of their land and property was often inadequate and delayed. The Government Valuer was supposed to make valuation of such property and report to Government before compensation, a process that took a very long time. The Constituency Assembly delegates expressed their concern that Government took years to make payments and in many cases did not offer the actual market value of the land acquired compulsorily23 The introduction of Article 26(2) in the 1995 constitution was meant to address that inadequacy. The accepted general principle of compensation is that the owner who is compelled to sell his land has the right to be put, in the same position as if his land had not been taken from him.

Much as the principle of fair and adequate compensation is enshrined in the Constitution, the Land Acquisition Act does not provide for this important principle. The Act makes no mention of how the compensation is to be assessed. Section 5(1) of the Act merely states that the Assessment officer shall make an award under his hand specifying the compensation, which in “his opinion” should be allowed for the land. Section 20 provides that the Minister, by Statutory Instrument shall make regulations for the assessment and payment of compensation under the Act. These regulations have never been made since 1965, and yet Article 26(2) of the 1995 Constitution makes a requirement that the enabling law must provide for prompt payment of fair and adequate compensation. Prior to the taking of possession or acquisation of the property by the Government. Although the Land Act of 1998 attempted to remove the lacuna by providing under Section 42(7) that

“Compensation must be paid to the land owner at a fair market valuation assessed on a willing seller willing buyer basis.” 

The provision refers only to compensation payable from the land fund to enable tenants by occupancy acquire registrable interests pursuant to the Constitution.

The questions still remain; what is fair and adequate compensation in the absence of any legal definition and who determines what is far and adequate compensation?

“Land belongs to the citizens of Uganda”24 and not to the state25
 As a matter of National policy it is extremely important that individual rights in property be recognized and respected by Government. The protection of individual rights in property is so fundamental to the integrity of the state, that property rights should not be neglected for the momentary convenience of policy, even those policies such as land tenure that facilitate economic development.

Since land belong to the People of Uganda, in the event of compulsory acquisation of land the owner should be compensated not only for the developments on the land but also for the land itself since it belongs to him, and not to the state. There is nothing wrong with the Government acquiring land since there is Constitutional authority for compulsory acquisition of land. The problem lies with the mechanisms of such compulsory acquisation. These mechanisms and procedures must strictly confirm to requirements of the constitution namely that26
· The compulsory taking of possession or acquisation of property is made under a law which makes provision for:

· Prompt payment of fair and adequate compensation, prior to taking of possession or acquisation of the property; and

· A right of access to courts of law by any person who has an interest or right over the property.

The provisions of the Land Acquisation Act of 1965 do not conform to the above Constitutional requirements. This Act does not provide for prompt payment of compensation before the compulsory acquisation or possession. Under the Act Compensation is payable after the publication in the gazette, a declaration by the minister that the land is required for a public purpose and the inquiry by the assessment officer into the compensation claims and making of any award.27
Indeed after making of the award the assessment officer is free to take possession. Payment of compensation is only made after the award “as soon as possible after the expiration of the time within which an appeal may be lodged”28.

The appeal against the award has to be lodged within 60 days. This means that the earliest time of payment of compensation is after 60 days from the time of making the award.

Secondly the Act does not provide for payment of ‘fair and adequate’ compensation as laid down in the Constitution. The Act only makes reference to compensation and does not clearly state how that compensation should be assessed. The dilemma created by this provision was decried by the Chief Government Valuer way back in 1970.29 

Thirdly the only right of access to Court provided for in the Act is an appeal on the amount awarded as compensation payable. Apparently an aggrieved party cannot challenge all the other aspects of the compensation mechanism. It is therefore imperative that the Land Acquisition Act be repealed and provisions be made in the present land, law reforms to give effect to Article 26(2) of the Constitution. These provisions should spefically address the following issues:-

· The circumstances warranting compulsory acquisition. The law should specifically define the expressions “ public use” and what amounts to “interest of defence”. “Public safety”, “Public order”, “Public morality” and “Public health”

· What is “prompt payment”?

· What amounts to “fair and adequate” compensation?

· Who may access court over compulsory acquisition and on what kind of grievances. 

It is clear from the foregoing Constitutional provisions that a person interested in or who has a right over property can have it taken away without his consent if among other things it is necessary for public use, interest of defence, public safety, public order, public morality.

Besides, the question of Bonafide occupants who have been on the land for more than 12 years and as such have acquired title, do they deserve compensation for both the land and developments as owners in the event of compulsory acquisition of land?

The question of people living in protected areas and game reserves in the event of these areas being acquired by government, do such people get compensation for both land and development or for only their developments.

Similarly those people living adjacent to these reserves with powers to go in and out of the reserves. In the event of acquisition of these areas are they compensated for the loss of for example firewood, food etc. The people living and cultivating in the wetlands of Bushenyi, Katonga, Kabale and the forest of Kibale, Mabira and Elgon were for example evicted and not compensated yet the cattle keepers were allowed to settle in the Wetlands of Teso and into Katonga game reserve and Lake Mburo National Park. One wonders what criterion is followed in the absence of a compensation policy.

4.0
CURRENT TRENDS IN LAND ACQUISITION AND COMPENSATION

Land in Uganda has been compulsorily acquired for several reasons, most notably the following:-

4.1 Public works 

Land is acquired mainly for construction, expansion or rehabilitation of roads. A survey is carried out to identify the owners of affected land. Then notice of 90 to 180 days is given to affected owners. Their developments are valued and compensation is paid. In some cases compensation is paid but no construction takes place in the result that compensated people continue to occupy the land. They subsequently deny compensation was made and claim afresh. This also applies to construction of electric power lines, water sewerage systems etc.

This type of compensation does not affect a big number of people and in most cases the amounts paid is adequate and at times considered high. Interviews conducted with people compensated during the construction of Kampala – Entebbe road suggested that the value paid was higher then they would have obtained at the going market rates.

This could be explained by the fact that most public works are donor funded at least since 1980 and therefore money is available to compensate the owners of land at the commencement of the project.

The only exception to this was compensation for the people who were to be affected by the proposed Bujagali Falls HydroElectric Dam Project. The project was supposed to be undertaken by AES Nile Power a private firm with a Government guaranteed World Bank IFC Loan. Although the Government compulsorily acquired the land for ‘Public’ works the land was paid for and acquired by AES Nile Power Ltd.  The occupants were given notice not to plant crops or make any developments. They were however not paid until much later, even then some remain unpaid.

This seems to have been a result of the failure by AES Nile Power to obtain the necessary funding and thus pulling out of the project and also because as a private business company it was interested in keeping its costs low and therefore spending less on land compensation.

4.2 Resettlement

Government has in the past acquired land compulsorily in order to settle “landless” people. It is debatable whether this can be said to comply with the constitution. However most of this land was acquired before 1995 Constitution. Courts have held that such compulsory acquisition was illegal. Boniface Byanyima –vs- Attorney General HCCS No. 359 of 1996 Court of Appeal C.S. No. 69 of 2001. 

This was mostly in areas covered by Ankole, Masaka, and Singo Ranching Schemes. Government acquired land from Ranchers and allocated it to landless peasants. Most of the landowners were not compensated as they were forced to ‘voluntarily’ surrender their leases. It is also debatable whether such surrender of lease did amount to  “compulsorily acquisition” of land as even those who did not surrender their land, still had it  compulsorily acquired.

4.3 Protected areas

A protected Area is defined as:

“An area of land and/or sea especially dedicated to the protection and maintenance of biological diversity and of natural and associated cultural resources, and managed through legal or other effective management.”

The theory and practice of Protected Area Management have both undergone dramatic changes in the lost few years. Protected areas are becoming far more flexible in terms of their aims, definitions, size and approaches to management.

There many ways in which land may be acquired compulsorily but not directly by Government.

Under the Forests Act now repealed and the National Parks Act also repealed communities were allowed limited access, to those reserved.

There has not been any compulsory acquisition of land by the government in order to enlarge the estate under forests or national parts or game reserves. Before 1982 there were only three National parts gazetted in Uganda. Murchison falls, Queen Elizabeth and Kidepo National parks. By the year 1996 there were 7 more National Parks. All these new national parks were formerly either game reserves or forest reserves. Whereas human activity in these National Parks is severely restricted, it is much less so in game/forest reserves. The up grading of game reserves and forest reserves to National Parks results inevitably in loss of use of their resources by communities. This in turn reduces on the value of their own land. Yet the effected person receive no compensation whatsoever their land value lost.

Communities that have occupied these forest reserves now turned National Parks, most notably Mgahinga, Kibale, Semliki, Bwindi, Elgon, etc were forced out of the forests. These were mostly Bwata or Twa people closely related to pygmies who are found in the south western districts of Kisoro and Kanungu in Uganda and also the Ndombolo on Mount Elgon slopes.

These people are hunters and gatherers and indigenous forest dwellers and rarely engage in settled agricultural farming and as such do not ‘own’ land as envisaged under both the Constitution and the Land Act. By evicting them from the forests, Government has compulsorily acquired their ‘Land’. It is impossible under the current land law to compensate them, as they have neither land holding nor developments. Some have been resettled under the Government Policy in conservation areas around these forests. However, Government does not seem to have a comprehensive resettlement policy for these communities. Some live as squatters and wanderers on other people’s land. This is a very serious issue that relates to rights of minorities.

The main problem is lack of enough resources, people are not compensated for their land at its market value .The Government still uses the Colonial evaluation method that considers the value of perennial crops, semi permanent, permanent and not temporary houses. We recommend for introduction of Trust Bank since the Government cannot get money to compensate these people .In the United states of America they have these Trust Banks were the state funds farmers and allows them to stay on the land but not to use it.

4.4 Bonafide occupants on protected areas

The Constitution and the Land Act have entrenched Provisions for protection of landless peasants by recognizing their occupancy and strengthening this tenure. This applies to people who occupied leasehold, freehold or mailo illegally but have continued to do so for over 12 years before 1995. These are termed as bona fide occupants. They have security of tenure recognized by the law (Sec. 32(1) Land Act) –states the 30(3)(a) states;

“The registered owner of the land occupied by bona fide occupants shall be compensated by government”.

However Government has made no provision to compensate people who have lived and occupied protected areas for over 12 years. It is submitted that they too fit in the description of Bona fide occupants – see 30(2) of Land Act.

Bwindi, Kibale, Mgahinga, Mt. Elgon, Mabira are such forest reserves were Bona fide occupants were forcefully evicted with neither notice nor compensation. It is submitted that they too are entitled to compensation as they had also acquired title by occupancy.

4.5 Wetlands, Riverbeds and Lake Shores

Under the National Environment Statute, the Water Statute and the regulations made there under the use of wetlands is restricted. They may not be reclaimed, drained or cultivated. The cultivation along river banks and lake shore is also prohibited. Not withstanding the fact that wetland or water body or shore is with the confines of the land registered under Registration of Titles Act (RTA) and therefore private property. Under the RTA registration is conclusive evidence of ownership. Does this amount to taking away of property without compensation? This is a continuing debate.

Conclusion

There is an urgent need for Government to formulate a land compensation policy. The purpose of which is to ensure that any person compulsorily deprived of land including use of land should be paid prompt and adequate compensation.

That the reasons for compulsory acquisition of land should be well defined to avoid any ambiguity or doubt. Terms such as public interest, public use and security or defence are too broad and ought to be well defined. The terms adequate compensation also needs to be clearly defined. Guidelines ought to be clearly set out as to how fair and adequate compensation is ascertained and paid.

Any person or group of persons whose land has been compulsorily acquired should have a right of appeal to the highest Court of the land. In the formulation of this policy wide public consultation and participation must be encouraged. The process of compensation must be open to public and must be transparent. The public ought to be given full and free access to information regarding compensation anywhere in the country.
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