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DRAFT MINUTES FROM 19 AUGUST 2003 MEETING

" Compensation for Land Lost for Protected Area Management”

	Summary:

On 19 August 2003, the Africa Biodiversity Collaborative Group (ABCG) held a meeting on "Compensation for Land Lost for Protected Area Management”.  The meeting, hosted at World Resources Institute and chaired by Peter Viet, provided an opportunity to share information and discuss examples of how different countries and conservation non-governmental organizations (NGOs) deal with compensation issues.  Three African legal experts from Kenya, Tanzania, and Uganda shared experiences on compensation from their countries.  Respondents from Conservation International, World Wildlife Fund, and Wildlife Conservation Society discussed examples of their organizations' work on compensation issues.   

	Background:

Compensation for loss of land (and natural resource) rights, interest in land, or value added to land is an important tool to address the socioeconomic impacts of policy and project developments.  Compensation is paid to insure that those people affected by a development project will be as well – if not better - off after the project is completed as they were before it started.  In Africa, compensation is a common component of the design of certain types of projects, such as hydropower dams and large-scale mining operations, although the affected people are not always paid or adequately compensated.  Historically, compensation has not been a common consideration for people affected by the establishment of a new protected area or by raising the legal status of an existing protected area.  Rather, other tools have more often been used, including resettlement, benefit-sharing, and job training.  Increasingly, however, compensation is being considered by the biodiversity conservation community for people affected by protected areas.




	


	Key Points from Presentations:

Introduction

Peter Veit, World Resources Institute

Protected areas in Africa are increasing.  There are 1254 areas currently covering 210.76 million ha (7.11%).  For example, in Uganda, protected areas cover 25% of the land.  In Tanzania, 30% of the land is in protected estates, while in Zambia more than 40% is protected.  About 14 countries have more land in protected areas than in cultivation.  In Gabon, the President has recently decided to establish 13 new national parks.

However, as there is little vacant land left in Africa and nearly 70% of protected areas are inhabited, there is increasing interest in the human rights implications to protected area management.  Some estimates are that there are between 1 million to 14.5 million “environmental refugees” in Africa caused by the establishment of protected areas.  Those individuals affected by protected areas are usually the poor and powerless.  Also in some countries due to autocratic systems of government, it is easier to gazette protected areas than it would be in a participatory democracy.  Therefore, it is important to look at the use of compensation as a tool for protected area management.



	Compensation for Land Lost for Protected Area Management:

Background on Direct Payments and Compensation
Agi Kiss (speaking on her own behalf)

The Issue:

Wish to protect an area for biodiversity conservation purposes; requires either eliminating or substantially reducing existing economic activities (farming, resource exploitation. habitation) 

= “alienation”
The “Constraint”

Need to avoid negative economic impacts on those currently using the area

“Going in” Questions 

· Is compulsory acquisition an option or not?   Is agreement of affected parties essential or not? 

· Is decision not to proceed with protected areas considered an option if some of the affected parties don’t agree, or if  compensation cost would be too high?  (I.e., is it a case of cost-benefit analysis?)

· If compensation will be provided, is it clear who should receive it?  All parties currently (or potentially!) using the area/resources?   Only those using it legally?  Only those who would be considered “indigenous” or otherwise considered to have customary claim?

Is Compulsory Acquisition an Option?

Factors to consider:  

· When is compulsory acquisition permissible?   Are protected areas a special case, i.e.: is it ok in case of mines or major infrastructure, but not ok in case of biodiversity?

Is Not Establishing a Protected Areas Option?

Factors to consider:   

· Does agreement have to be unanimous?  

· Does each potentially affected individual have to be consulted individually?   

· If representatives are consulted, who selects them/verifies their bona fides?  

· If there is a legally established/recognized representative structure, must (or can) it be taken as the legitimate negotiating body?

Who Should Be Compensated?

Factors to consider:  

Who are considered legitimate stakeholders/affected parties?  For example:

· Previous, or potential future, users of area (Madagascar EP3, Kenya Tana River, etc.)

· Intermittent users (Kenya Tana River, etc.)

· Absentee land or cattle owners (e.g. Swaziland Biodiversity Conservation & Participatory Development) 

Options for Addressing the Issue:

· Resettlement (physical or economic)

· Compensation (narrow sense)

· Sustainable use/co-management

· Payment for Environmental Stewardship

Resettlement

World Bank policy: 

includes physical relocation or restriction of access/economic activity; 

requires restoration of livelihood/expected income stream to at least equivalent of current levels;

what must be decided up-front depends on circumstances (i.e. Resettlement Plan, vs. Resettlement Process Framework, vs. Resettlement Policy Framework)

Resettlement: Issues for Discussion

· to what extent can “resettlees” determine which resettlement locations/ livelihood options are acceptable? 

· changing location and/or livelihood often requires years of financial/technical support 

· if current livelihood is not sustainable, must resettlement plan ensure future is? 

Compensation (sensu strictu)

Definition:  provide cash or goods at the market value of alienated assets (including land).  Assumption is this allows recipient to restore own livelihood/income at least to original level.

Issue for discussion:  if recipients choose not to use the compensation they receive to restore livelihoods, is their welfare the responsibility of those providing the compensation?

Sustainable Use/Co-Management

Approach:  rather than alienating the land, try to accommodate continued economic while also achieving biodiversity conservation goals 

Issues for Discussion:  under what circumstances is this likely to be successful?  What does success mean?  (will inevitably be a compromise, achieving neither maximum economic activity nor maximum biodiversity conservation.)

Payment for Environmental Stewardship

Approach:  don’t alienate the land; don’t try to accommodate both viable economic use and biodiversity conservation.  Pay the landholders to conserve biodiversity (partial or full protection)

Can create an area where certain aspects of biodiversity is preserved – may or may not be a protected areas in strict sense

Payment for Environmental Stewardship:  Issues for Discussion

· the “S” word (Sustainability)?  Environmental services (including biodiversity conservation) must be directly valued and paid for,  i.e. not required to “pay for itself” through some other economic activity 

· form of payment:   when is cash appropriate;  how is it distributed in communal situations?  What non-cash payments might be an option? 

· paying for success, not intentions:   how to tie  (especially non-cash to achievement of objectives?   Monitoring issues;  non-repossessibility issues)

· community perspective:  how and under what  circumstances can it be applied to communally owned land?

Payment for Environmental Stewardship: Some Examples

Kenya:  Nairobi National Park Wildlife Leasing project (E.g., of direct payment for delivering biodiversity conservation service)

South Africa:  Makuleke and Kruger National Park (E.g. of land equity co-investment approach)  

Burkina Faso:  Sahel Integrated Lowland Ecosystem Management project (E.g. of  incentives in form of  well-targeted development assistance)



	Compensation for Land Lost for Protected Areas Management: The Tanzanian Experience: 

Kaleb Gamaya, Legal & Human Rights Centre (LHRC), Tanzania

In Tanzania, land was owned communally until 1895.  The German Imperial Decree declared land to be un-owned.  Land became the property of the empire.  This was continued by the British. Under the Governor Land Ordinance of 1923, land was vested to the Governor.

· In all these powers, customary titles were recognized.

Land Titles in Tanzania

· Customary right of occupancy: deemed right of occupancy for native

· Granted right of occupancy (freehold, leasehold)

· For non-native, allocated by the Governor through the Commission

Land Classification/Land Administration

· Settlement

· Urban lands (township ordinance)

· Rural lands (village land allocation)

· Agriculture

· Reserve Land

· Game Reserves, National Parks, Forests, Mining Areas

Land Acquisition Process

· Governor/President

· Land Acquisition Ordinance 118, Land Acquisition Act 1967

· Opinions, National Assembly, Gazetted

· Compensation

· Negotiation

· In case of dispute, 6 weeks to lodge complaint in court

Effects of Land Acquisition

· Customary Titles lost

· Allocated for public purposes, such as protected areas

· Disturbing human interests 

· Loss of human properties, such as crops, livestock, and customary settlement

· Impoverishment

Experiences

· There has been land lost as a result of protected areas

· Serengeti (negotiation); Mkomazi; Kazimzumbwi; Bulayanhulu; Amani Nature Reserve

· Protected areas extension towards human settlement

Problems

· Government use of forced eviction

· No people’s participation in negotiation

· No compensation

· Little is paid ( Not Fair

· Delayed Compensation ( Not Promptly

· Given after wrangling in court ( Not Free

Causes and Reasons

· Disregard of customary title

· Interests such as pastoralism, traditional settlement, etc.

· Failure for the taking authority to abide by the law

· Failure of our courts to recognize human/conservation interests

· Politicizing compensation aspects

· The quest for development

Lessons

· A balance of interests should be considered

· Alternative settlements should be allocated

· Grazing and agriculture

· Proper conservation is the one which pre-supposes a situation free of conflict between conservationists and human beings

· The existing law is mostly violated by the government itself

Ways Forward

· Studies to assess the problems associated with compensation

· Advocate for change to balance both human and conservation interests



	The Law and Practice of Land Purchases/Compensation Rights in Uganda: The Experiences of Protected Areas and Private Sector 

Frank Muramuzi, National Association of Professional Environmentalists (NAPE), Uganda

Types of protected areas in Uganda

national parks, natural reserves, forest reserves, game reserves, biosphere reserves, wildlife sanctuaries 

The Land Act, 1998  tenure systems 

· Freehold - full powers of ownership in perpetuity

· Customary - local customary regulations, owned in perpetuity 

· Mailo - separation of ownership of land from the ownership of developments 

· Leasehold - exclusive possession of land usually for a specified period 

Management of land 

· Uganda Land Commission 

· District Land Boards 

· land committees at parish level 

· District Land Tribunals 

· Sub-county and Urban Land Tribunals 

Compensation 

The district land tribunal in assessing compensation takes into account:

·   value of land 

·   value of the buildings 

- open market for: urban  

- depreciated replacement cost: rural areas 

·   value of crops 

·   disturbance allowance of 15%  (or 30% with less than six months notice) 

However, practice does not correspond with theory.

Protection of Natural Resources 

Under the 1995 Uganda constitution the state is mandated to:

· protect land, water, wetlands, oil, minerals, fauna and flora 

· create parks and reserves for conservation

· promote the sustainable use of natural resources to protect the biodiversity  

Legislative constraints 

“Land in Uganda belongs to the citizens of Uganda and shall vest in them in accordance with the Land Tenure System provided for in this constitution” 

· interpretation confusion results in deferring of rights and responsibilities between the protected areas managers, Members of Parliament, local government and the local people 

·  has contributed to the settlement and cultivation of about 100 km2 of land within Queen Elizabeth National Park 

Displacement: three cases

1) Forest communities

2) Butamira Forest Reserve 

3) Bujagali Hydro-power Project 

Displacement of forest communities 

· Kibale forest  

- original boundaries restored, 15,000 evicted

- disputes over land allocation 

· Mount Elgon: 

- not compensated – ‘occupied illegally’

· Pygmies of Semiliki Forest 

· Benet Community, Kapchorwa 

- civil suit, High Court of Uganda

The Butamira controversy 

· Community granted permits to cultivate reserve

· Permits cancelled to allow sugar development

· Forest reserve degazetted

· People displaced and inadequately compensated

Bujagali Hydro-power Project

· on hold due to corruption allegations 

· developer AES pulled out 

· forced resettlement of 820 villagers 

· failure to assess

- cumulative impacts 

- down-stream effects

- settlement and agricultural livelihoods 

· transmission lines affected ~1,000 villagers 

Bujagali compensation

· some not resettled

· inadequate compensation

· never received the compensation

· compensation land poor and stony

· no drinking water, no toilets, no fuel wood 

· no land titles  

· loss of cultural sites not assessed

· loss of tourism not assessed

Hurdles to fair compensation 

· user-rights

· unclear process of creating protected areas

· human/wildlife conflict 

· denial of access to protected areas 

Challenges 

· lack of clear policy 

· poor country cannot afford compensation for loss of life, access rights and resettlement 

· community education needed about rights and obligations as citizens 

· assessing value of natural resources


	Compensation by the Government in Kenya to People Whose Land It Acquires for Wildlife Conservation 

Nixon Sifuma, Faculty of Law, Moi University, Kenya

In Kenya, there is a current and future need to acquire more land for wildlife.  But what will happen?  Colonialists started protected areas in 1945.  They decided that since the “natives” had no documents and could not prove land ownership than they should not receive compensation.  

Currently the question becomes one of priority, human rights or conservation.  How to strike a balance?  Land can be acquired voluntarily.  Also through freedom of contract, if there is a willing buyer and seller.  However, compensation is often considered something unpleasant.

Land is private property and has to first be acquired by the state under the powers of eminent domain under the Land Acquisition Act.  The constitution sets the following conditions:

1) public good (does not include conservation)

2) must be necessary

3) prompt and full compensation (what has been decided on)

(The new constitution says “prompt, fair and adequate compensation”.)

The Minister of Wildlife has no jurisdiction over land.  The Minister of Land can declare ANY land for protected areas.  Kenyan landowners can not refuse.  However, Kenya has a new environment act that will change this process.  It will include environmental impact assessments.

The way forward in Kenya is:

· for conservation to be considered an economic activity

· to develop compensation funds

· to democratize the land acquisition process

· to incorporate human rights and interests

· to embrace good governance.



	Respondents from Conservation NGOs:

Aaron Bruner, Conservation International (CI)

CI does not have an official policy on compensation, but the organization deals with compensation issues all of the time.  Compensation is very complex.  What happens when there are appropriate laws, but they are not enforced?  Ideal for all projects to be consensual.  For example in Peru, CI worked with people inside a protected area who did not want to move and they also worked with those outside.  CI used coffee and other products as incentives for these people.

There is a huge role to use direct payments for incentives.  However, there will be cases where people’s rights will be affected and they don’t want to give up land, but the broader public good is served by conservation (e.g. the wolf reintroduction in Yellowstone National Park was for the greater good, but the ranchers wanted compensation).  You also have to consider opportunity costs (e.g. in Ghana, rainfall from Kakum National Park is a benefit that local communities receive from having the forest cover protected).  

How we do compensation will depend on how projects are done?  For example, Integrated Conservation and Development Projects (ICDPs) are hard to create both conservation and sustainable enterprises.  The link with development is not consistent as people could use money to purchase guns in order to hunt better.  It is important to consider the provision of services (e.g. health) not just enterprises.  However, you can’t link conservation to performance.  Due to weak institutional structures, periodic compensation as opposed to upfront compensation is better so you have legal recourse in the future.



	Melissa Moye, World Wildlife Fund (WWF)

WWF does not have an official policy on compensation.  They are experimenting with conservation contracts in Madagascar and Mozambique (e.g. sustainable use for people in parks).  From an institutional view from WWF, compensation is a complicated issue.  Compensation is not a panacea.  “Scaling up” – how do we raise enough money to compensate and pay management costs in Africa?  WWF is trying to help apply business planning (e.g. doing this in Gabon’s new national parks).  In Francophone Africa, the question of the role of state and land tenure is more problematic than in East Africa.  Cameroon forestry law, for example, is the best, but how it is implemented is a problem.  Sustainability is difficult, if direct payments are provided is this to be done in perpetuity? 



	Stephen Blake, Wildlife Conservation Society (WCS)

WCS does not have an official policy on compensation.  Compensation is a very complicated issue.  It is a question of the players involved, such as the state and the people.  There are three examples of WCS’ activities in the Republic of Congo (Congo-Brazzaville) involving the: 

1)  individual level, 2) local community level, and 3) private sector industry/national level.

1) Individual Level

In the Republic of Congo, the state owns the land.  Immigration through forestry and development has occurred where the traditional owners are replaced by immigrant workers.  In Nouabalé-Ndoki National Park, there was an initiative to purchase elephant guns (that are illegal to own).  Negotiations occurred, but the question was how to set a price.  The market price for the gun is $800, but why are people killing elephants?  Is it to buy medicine for their children or to make a profit?  This can affect what is expected for compensation.  To deal with this issue, WCS hired many former poachers to work in the national park.  They negotiated jobs for guns.  These former poachers are now good spokesmen for conservation, and the initiative has created good will between the park and people.

2) Local Community Level

WCS worked with a community who lost their land rights in the establishment of Nouabalé-Ndoki National Park.  They negotiated rules and benefits.  The rules included no unsustainable hunting and the benefits included employment and building a school.  The social benefits of the school were very high and the community had a lot of pride related to the school.  However, later in the project, the school was seen as a permanent fixture, no longer thought of as a conservation benefit.  Therefore, when the rules were broken and hunting started to increase, the project closed the school down as the bargain that had been negotiated was not being kept.  When the rules were implemented again and hunting decreased, the school was reopened. 

3) Private Sector Level

When Nouabalé-Ndoki National Park was established, the most important area for biodiversity conservation was outside the boundaries of the park in a logging concession.  Efforts were made to negotiate with the logging companies and eventually the logging concession was given up and the area became part of the park.  As part of the negotiation, the logging company was compensated with other land that was less biologically rich.



	Key Points from Discussion
· Compensation for land lost for conservation is a complex issue.

· Providing goods and services has complications, and there is often a lot of resistance to cash payments (as it is considered patronizing).

· In regards to direct payment for service such as conservation, a key question is how much are we willing to pay?  How do you compensate for spiritual value of land?
· If you are asking people to make a change, you have to pay them or give them value.

· Cultural value systems and private sector values can be used when determining compensation, e.g. some Masaai estimate the cost of a human life as 46 head of cattle. 

· Many approaches to compensation have happened quickly and have not looked at the bigger picture about what approach is most appropriate under what circumstances.  May need more time to educate communities on conservation or else they will go back to protected areas and resume use of the land.

· Compensation is just one approach, conservationists may have to use a variety of approaches (e.g. compensation, co-management, jobs, benefit-sharing, etc)

· None of the major international conservation NGOs currently have a policy on compensation.

· Time issue-- Should compensation be a one time payment or periodic process so there is legal recourse and you can go back and renegotiate?  However, if compensation is long term, when does it end?.

      If you are providing an on-going service, you can terminate it for leverage. 

· Laws are different in each country, e.g. although Kenya, Tanzania and Uganda all have their laws rooted from British Colonialism, they have very different laws affecting land ownership and compensation.

· Environmental procedural rights are critical as they are respected by the state, and institutions and individuals can use them to seek equitable use.  But how much rule of law is enough to proceed, especially if biodiversity will be gone in time to use the law?  Who has the right to decide this?

· The definition of community and representation is always a problem.  However, in democracies, “majority rule” is used, but as a result not everyone will be content. 

· The conservation community should partner with the development and relief sector to provide compensation or services and to connect our goals.  Conservationists are often well placed to be team builders as we have clear goals and are players on-the-ground dealing with local issues.



	Steps Forward by ABCG Members and Partners

To move forward on compensation, there is a need to consider the following:

1) Definition of community (e.g. are immigrants considered part of the community?)

2) Representation (e.g. who is representing a community and whose interests are included)

3) Negotiations (e.g. who represents communities and can negotiate on their behalf?)

4) Valuation (e.g. valuation has often been based on extraction, not intrinsic value, does this need to be expanded?  There is a need to show conservation values such as for ecosystem services.)

5) Human Rights (e.g. can lead to succession of claims to resources)

6) Timing and length of compensation (e.g. whether it is a one time payment or on-going)
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	About ABCG:

The Africa Biodiversity Collaborative Group (ABCG) comprises U.S.-based international conservation non-governmental organizations with field-based activities in Africa.  ABCG organizations include: African Wildlife Foundation, Conservation International, IUCN-the World Conservation Union, Wildlife Conservation Society, World Resources Institute, and World Wildlife Fund.  ABCG explores emerging conservation issues, shares lessons learned, and seeks opportunities for collaboration.  Recent issues explored by ABCG include: The Linkages between HIV/AIDS and Natural Resource Management; Global Climate Change: Biodiversity Impacts and Conservation Responses in Africa; Private Sector Issues in Marine Tourism in Africa, etc.  ABCG has been funded by USAID and The John D. and Catherine T. MacArthur Foundation.
For more information about this meeting or ABCG, please contact:

Nancy Gelman

ABCG Program Manager

c/o Africa Division, CI

1919 M Street, NW

Washington, DC 20036 USA

phone: (202) 912-1444

FAX: (202) 912-1026

email: n.gelman@conservation.org
website: http://www.abcg.org
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